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A.  Introduction 
 
On 17 February 2008, a part of the internationally recognized territory of the 
Republic of Serbia under the United Nations interim administration – Kosovo, with a 
majority ethnic Albanian population, – unilaterally declared its independence. A 
number of states in the international community recognized Kosovo as a sovereign 
and independent state.1  

The process leading to this controversial political and legal situation was 
accompanied by growing concern, in states confronting secession, about the 
dangerous and far-reaching repercussions of the unilateral declaration of 
independence. Both the non-consensual secession of Kosovo and the formal 
recognition of this Serbian province by a high number of states were followed with 
unconcealed hope in both the breakaway territories and among potential separatists 
worldwide, as well as in states openly or covertly backing secessionist movements in 
other countries.  
 On 8 October 2008, the United Nations General Assembly adopted resolution 
63/3, proposed by Serbia, requesting that the International Court of Justice render 
an advisory opinion on the following question:  
 

“Is the unilateral declaration of independence by the Provisional 
Institutions of Self-Government of Kosovo in accordance with 
international law?”  

 
According to the existing procedure, laid down in Article 66 of the Court’s Statute, 
the Member States of the United Nations were invited to furnish written statements 
on the question and to participate in the hearings from 1 to 11 December 2009. The 
authors of the above declaration of independence were also given the opportunity to 
express their position during the course of the proceedings. 
 On 22 July 2010, the Court rendered its advisory opinion, in which it 
concluded by a clear majority that “the adoption of the declaration of independence 
of 17 February 2008 did not violate general international law, Security Council 
resolution 1244 (1999) or the Constitutional Framework” and, consequently, “did not 
violate any applicable rule of international law”.2 
 On 9 September, the United Nations General Assembly adopted, by 
consensus, resolution 64/298, presented by Serbia and European Union Member 
States, which acknowledged the content of the advisory opinion, and welcomed the 
prospect of a dialogue between the parties, to be facilitated by the European Union.  
 Unlike judgments, the Court’s advisory opinions have no binding effect. At the 
same time, the International Court of Justice is the only international judicial 
institution of a universal character with general jurisdiction. Obviously, the Court’s 
advisory opinions and findings contained therein are of particular importance and in 
practice contribute to the development of international law.  

                                                 
* Published in Dubai by IRS Publishing House (2011), ISBN 978-9952-8010-7-6. 
1  Seventy-two States had formally recognized Kosovo by the end of November 2010.  
2  Accordance with international law of the unilateral declaration of independence in respect of Kosovo, 

Advisory Opinion of the International Court of Justice, 22 July 2010, for text, see UN document 
A/64/881, p. 46, para. 122. 
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 Though the Court’s conclusion was that declaration did not violate 
international law, it is essential to note that the advisory opinion of the International 
Court of Justice on Kosovo needs to be examined within the larger context of a 
detailed textual analysis, as well as of the attached separate opinions and 
declarations of the various members of the Court. Below is an interpretation of the 
Court’s arguments and findings, which, in the view of the author, unambiguously rule 
out the likelihood of precedent application of the Kosovo scenario to Nagorno-
Karabakh. 
 
B. The Nagorno-Karabakh conflict 
 
At the end of 1987, the Soviet Socialist Republic of Armenia openly laid claim to the 
territory of the Nagorno-Karabakh Autonomous Oblast (NKAO) of the Soviet Socialist 
Republic of Azerbaijan. Contrary to the Constitution of the USSR, which guaranteed 
the territorial integrity and inviolability of borders of the Union Republics, both the 
Armenian SSR and members of the Armenian community of the NKAO adopted a 
number of decisions to institute the process of unilateral secession of the 
autonomous region from Azerbaijan. These decisions were made to achieve either 
the incorporation of the NKAO into the Armenian SSR or the establishment of an 
independent “Republic of Nagorno-Karabakh”. Armenia’s claim is that the process by 
which the unilateral secession of Nagorno-Karabakh was instituted purportedly 
reflected the right of self-determination.3  
 From the legal point of view, it is necessary to distinguish between events 
before and after the emergence of Armenia and Azerbaijan as sovereign states. 
Armenia’s claims led to conflict and frequent use of force in the period between 1988 
and 1991, when both Armenia and Azerbaijan still constituted integral parts of the 
Soviet Union. These events must be legally subsumed under the heading of a non-
international armed conflict raging within the borders of a single sovereign state.4 

When the Republics of Armenia and Azerbaijan became independent at the 
end of 1991/beginning of 1992, the conflict passed from one legal regime (governing 
non-international armed conflicts) to another (pertaining to international armed 
conflicts). The documentary evidence proves that Armenia perpetrated an armed 
attack against Azerbaijan and occupied its territories, including the former NKAO and 
seven adjacent districts; carried out ethnic cleansing on a massive scale; and 
established, on the captured Azerbaijani territory, an ethnically constructed 
subordinate separatist entity.5  

                                                 
3  For more information about the arguments of Armenia, see e.g. Armenia’s initial report under the 

International Covenant on Civil and Political Rights, UN Doc. CCPR/C/92/Add.2, 30 April 1998; 
Armenia’s initial report under the International Covenant on Economic, Social and Cultural Rights, UN 
Doc. E/1990/5/Add.36, 9 December 1998. See also Sh.Avakian, “Nagorno-Karabagh: legal aspects”, 
2005, appearing on the website of the Ministry of Foreign Affairs of Armenia, <http://www. 
armenianforeignministry.com/fr/nk/legalaspects/legalaspect_text.pdf> and the note verbale from the 
Permanent Mission of Armenia to the United Nations Office at Geneva addressed to the Office of the 
UN High Commissioner for Human Rights, transmitting the information entitled “Legal aspects for the 
rights to self-determination in the case of Nagorny Karabakh”, UN Doc. E/CN.4/2005/G/23, 22 March 
2005, which is essentially the same document minus annexes; as well as the letter from the 
Permanent Representative of Armenia to the United Nations addressed to the Secretary-General, 
transmitting the memorandum entitled “Nagorny Karabakh: peaceful negotiations and Azerbaijan’s 
militaristic policy”, UN Doc. A/63/781-S/2009/156, 24 March 2009.  

4  See the letter from the Permanent Representative of Azerbaijan to the United Nations addressed to 
the Secretary-General, transmitting the report entitled “The legal consequences of the armed 
aggression of the Republic of Armenia against the Republic of Azerbaijan”, UN Doc. A/63/662-
S/2008/812, 24 December 2008. 

5  For more information, see e.g. UN Doc. A/63/662-S/2008/812, and the letter from the Permanent 
Representative of Azerbaijan to the United Nations addressed to the Secretary-General, transmitting 
the report entitled “The international legal responsibilities of Armenia as the belligerent occupier of 
Azerbaijani territory”, UN Doc. A/63/692-S/2009/51, 27 January 2009. 
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It is essential to note that, according to the established international legal 
principle of uti possidetis, Azerbaijan validly came to independence within the 
borders that it had had under Soviet law in the period preceding the restoration of its 
independence. These borders included the territory of the former NKAO as affirmed 
by the legitimate authorities of the USSR at the relevant time.6 Accordingly, as far as 
the claims in relation to the post-independence period are concerned, these are 
unlawful, tantamount to a violation of the fundamental norm of respect for the 
territorial integrity of states, as well as constituting a violation of other peremptory 
norms of general international law. 

The Security Council of the United Nations has consistently reaffirmed both 
the sovereignty and territorial integrity of Azerbaijan and the inadmissibility of the 
use of force for the acquisition of territory. It has further recognized that Nagorno-
Karabakh is part of Azerbaijan and called on a number of occasions for the 
withdrawal of occupying forces from all occupied territories of Azerbaijan.7 

The General Assembly of the United Nations and other international 
organizations have adopted a similar position.8     
  The illegality of the separatist entity and its structures, established by the 
Republic of Armenia in the occupied territory of the Republic of Azerbaijan, has been 
repeatedly stated at the international level.9 No state in the international community 
has recognized the separatist entity as independent, not even Armenia, though it 
exercises effective control over the occupied territories of Azerbaijan and provides 
indispensable economic, political and military sustenance without which the illegal 
entity could not exist.10 
  Since February 1992, the process of mediation on the settlement of the 
conflict within the Organization for Security and Cooperation in Europe (formerly 
CSCE) has continued. Meanwhile, the Co-Chairs of the OSCE Minsk Group11 have 

                                                 
6  For more information, see the letter from the Permanent Representative of Azerbaijan to the United 

Nations addressed to the Secretary-General, transmitting the report entitled “The fundamental norm 
of the territorial integrity of states and the right to self-determination in the light of Armenia’s 
revisionist claims”, UN Doc. A/63/664–S/2008/823, 29 December 2008; Tofig F. Musayev, 
“Commentary to the report of the Minister of Defense of Armenia at the parliamentary hearings on 
the Nagorno-Karabakh problem”, Diplomatiya Aləmi (World of Diplomacy) journal No. 10 (2005); Tofig 
F. Musayev, “The Nagorno-Karabakh conflict: addressing some key elements of legal nature”, Irs-
Naslediye (Heritage) journal No. 4 (16) (2005); Tofig F. Musayev, “Belligerent occupation of the 
territories of Azerbaijan”, Irs-Naslediye (Heritage) journal No. 4-5 (28-29) (2007), Tofig F. Musayev, 
“From territorial claims to belligerent occupation: legal appraisal”, Diplomatiya Aləmi (World of 
Diplomacy) journal No. 18-19 (2008); Tofig F. Musayev, “Legislation of the USSR and secessionist 
claims in the threshold of the Union’s disintegration”, Materials of the International Conference “Basic 
principles for the settlement of the conflicts on the territories of the GUAM states”, Baku, 15-16 April 
2008 (Baku, 2008), pp. 88-91; Ilgar Mammadov, Tofig F. Musayev, “Armenia-Azerbaijan conflict: 
history, law, mediation” (Tula: Grif & K, 1st ed. (2006), 2nd ed. (2007), 2nd ed. revised and amended 
(Baku, 2008).  

7  Security Council resolutions 822 (1993) of 30 April 1993; 853 (1993) of 29 July 1993; 874 (1993) of 
14 October 1993; and 884 (1993) of 11 November 1993. 

8  See General Assembly resolution 62/243 of 14 March 2008; Resolution 1416 (2005), adopted on 25 
January 2005 by the Parliamentary Assembly of the Council of Europe; European Parliament 
resolution 2009/2216(INI) of 20 May 2010 on the need for an EU strategy for the South Caucasus. 

9  See e.g. the letter from the Permanent Representative of Azerbaijan to the United Nations addressed 
to the Secretary-General, transmitting the information entitled “Reaction of the international 
community to the illegal ‘parliamentary elections’ held on 23 May 2010 in the occupied Nagorno-
Karabakh region of the Republic of Azerbaijan”, UN Doc. A/64/851–S/2010/345, 29 June 2010. 

10  UN Doc. A/63/664–S/2008/823, p. 49, para. 170. 
11  According to the decision taken at the CSCE Budapest Summit (5-6 December 1994), Heads of States 

and Governments of the CSCE participating states set up the office of the Co-Chairmanship of the 
Minsk Conference for the coordination of all mediation efforts within the CSCE framework. The 
Budapest Summit tasked the CSCE Chairman-in-Office to conduct negotiations aimed at the 
conclusion of the political agreement on the cessation of the armed conflict, implementation of which 
would remove the consequences of the conflict and would allow convening the Minsk Conference. 
Since 1992 the Chairmen of the Minsk Conference were Italy in 1992-1993, Sweden in 1994, Russia 
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proposed a set of core principles and elements, which should form the basis for a 
comprehensive settlement of the conflict. In their Joint Statements on the Nagorno-
Karabakh Conflict issued at the L’Aquila and Muskoka Summits of the Eight on 10 
July 2009 and 26 June 2010 respectively, the Presidents of the OSCE Minsk Group 
Co-Chair countries described their proposal as reflecting “a reasonable compromise 
based on the Helsinki Final Act principles of non-use of force, territorial integrity, and 
the equal rights and self-determination of peoples”. According to the Joint  
Statements, the elements underlying the proposal of the OSCE Minsk Group Co-Chair 
countries include “the return of the occupied territories surrounding Nagorno-
Karabakh, interim status for Nagorno-Karabakh guaranteeing security and self-
governance, a corridor linking Armenia to Nagorno-Karabakh; final status of 
Nagorno-Karabakh to be determined in the future by a legally-binding expression of 
will, the right of all internally-displaced persons and refugees to return, and 
international security guarantees, including a peacekeeping operation”.12  
  However, the lack of clarifications in the Joint Statements as to the most 
important question concerning the application of the aforementioned principles of the 
Helsinki Final Act, particularly with regard to the determination of the final status of 
Nagorno-Karabakh, could hardly contribute to overcoming the existing divergences in 
the positions of the states concerned.  

Thus, Azerbaijan is confident that at the core of the ongoing political process 
is “the settlement formula based on putting an end to the illegal Armenian 
occupation, the restoration of the sovereignty and territorial integrity of Azerbaijan 
and ensuring the peaceful coexistence of Armenian and Azerbaijani communities in 
the Nagorno-Karabakh region within the Republic of Azerbaijan”.13 

In contrast, Armenia believes that “[t]he core issue of the Nagorno Karabakh 
conflict is the right to self-determination of the people of Nagorno Karabakh,”14 a 
right which was purportedly exercised two decades ago15 and led to the 
establishment of an independent state – “the Republic of Nagorno-Karabakh”.16  

Against this background, the reaction of both Armenia and Azerbaijan to the 
advisory proceedings of the International Court of Justice on Kosovo attracts 
particular attention. Azerbaijan participated in the written and oral proceedings 
before the Court, while Armenia refrained from joining the legal process and 
preferred to express its views through public statements from high-ranking Armenian 
officials.        
 
C.  Armenia’s interpretation of the advisory opinion 
  
As far back as 2005, the then Minister of Foreign Affairs, Vartan Oskanian of 
Armenia, in his article contributed to the special issue of Accord journal, explicitly 
referred to Kosovo and, in this context, expressed the view that “[o]ver the years, 

                                                                                                                                                 
and Finland in 1995-1996. The office of the triple Co-Chairmanship, including Russia, France and the 
United States of America, was established in 1997. 

12  Texts of the Joint Statements are available at the White House website <http://www.whitehouse. 
gov/the_press_office/Joint-Statement-on-the-Nagorno-Karabakh-Conflict/>;  

 <http://www.whitehouse.gov/the-press-office/g8-summit-joint-statement-nagorno-karabakh-conflict-
dmitry-medvedev-president-russi>. 

13  See e.g. the letter from the Permanent Representative of Azerbaijan to the United Nations addressed 
to the Secretary-General, UN Doc. A/65/515–S/2010/531, 19 October 2010. 

14  Interview with President of Armenia Serzh Sargsyan, The Wall Street Journal, 23 April 2009, available 
at <http://online.wsj.com/article/SB124041090806043783.html>. 

15  Statement by Edward Nalbandian, Minister of Foreign Affairs of the Republic of Armenia, at the 
General Debate of the 65th session of the United Nations General Assembly, New York, 25 September 
2010, available at UN website <http://www.un.org/en/ga/65/meetings/generaldebate/Portals/1/ 
statements/634210347421562500AM_en_fr.pdf>.    

16  See e.g. UN Doc. A/63/781-S/2009/156, p. 11, para. 45 and UN Doc. E/CN.4/2005/G/23, 22 March 
2005, pp. 10-11. 
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international developments and self-determination processes in different parts of the 
world have led to fundamental changes in international thinking on the issues 
underlying the Karabakh conflict, as well as in the process and content of the 
negotiations”. He added in this regard that “[a]mong political, legal and academic 
experts, there is a growing awareness of the possibility and reality of recognizing the 
right of self-determination in certain circumstances”.17 
  After the International Court of Justice rendered its advisory opinion, the 
officials of Armenia began drawing a parallel between Kosovo and Nagorno-Karabakh 
more frequently and in more concrete terms. Some examples are given below in 
chronological order.  
  According to Deputy Minister of Foreign Affairs Shavarsh Kocharian of 
Armenia, the advisory opinion is “unprecedented insofar as the International Court of 
Justice has for the first time addressed two principles – the right of peoples to self-
determination and territorial integrity”. Kocharian is confident that “where self-
determination exists, the question of territorial integrity is of minor importance, and 
it is precisely what the Court said in its decision”. He specifically refers to the 
findings of the Court, according to which “general international law contains no 
applicable prohibition of declarations of independence”.18 This understanding brings 
the Deputy Foreign Minister of Armenia to the conclusion that Azerbaijan’s position 
“completely contradicts international law” and that “the International Court of Justice 
has in effect said ‘yes’ to the independence of two Albanian states, namely Albania 
and Kosovo”.19 
  In his speech at the General Debate of the sixty-fifth session of the United 
Nations General Assembly, Minister of Foreign Affairs Edward Nalbandian of Armenia 
stated, “[t]he advisory opinion adopted by the International Court of Justice in July, 
reaffirmed the wisdom of the founders of this organization that made sure that one 
of the fundamental principles for maintaining peace and security in the world, the 
right of peoples to self-determination, can not be underrated in any way compared 
with the other principles of international law”.20 
  On 17 September 2010, in an interview, President of Armenia Serzh Sargsyan 
said, “[i]f until recently someone would say that the right of peoples to self-
determination contradicts another fundamental right – that of territorial integrity – 
then after the decision of the International Court at The Hague everything became 
clear. This is why, at the OSCE informal meeting of ministers in Almaty, it was stated 
that three principles on the basis of which we are conducting negotiations are of 
equal standing”.21 
  On 11 October 2010, President Sargsyan emphasized the importance for 
Armenia of the Kosovo precedent and directly linked the findings of the International 
Court of Justice to the Karabakh issue. According to the President of Armenia, “at the 
first opportune moment [the people of Karabakh] exercised their right of self-
determination, i.e. unilaterally declared their independence..., acted in compliance 

                                                 
17  Vartan Oskanian, “Old states and new: shifting paradigms and the complex road to peace in Nagorny 

Karabakh”, Accord journal, available at <http://www.c-r.org/our-work/accord/nagorny-karabakh/old-
states-new.php>. 

18  Advisory opinion, p. 39, para. 84. 
19  Shavarsh Kocharian, “Azerbaijan’s statements contradict the provisions of international law”, Armenia 

Today, 24 July 2010, available at <http://www.armtoday.info/default.asp?Lang=_Ru&NewsID= 
30427&SectionID=0&RegionID=0&Date=08/24/2010&PagePosition=2>.  

20  Statement by Edward Nalbandian, Minister of Foreign Affairs of the Republic of Armenia, at the 
General Debate of the 65th session of the United Nations General Assembly, New York, 25 September 
2010, available at UN website <http://www.un.org/en/ga/65/meetings/generaldebate/Portals/1/ 
statements/634210347421562500AM_en_fr.pdf>.    

21  “President Serzh Sargsyan: Our main resourse – intelligent potential”, Profile journal No. 36 (154), 18 
September 2010, available at the journal’s website <http://profil-ua.com/index.phtml?action=view& 
art_id=2205>.     
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with international law [and] wait patiently [while] the international community 
recognizes [their] right to unilaterally secede from Azerbaijan”.22 
 Thus, the key to the interpretation, by the Armenian officials, of the advisory 
opinion is the reference to the principles of the right of peoples to self-determination 
and the territorial integrity of states and, most importantly, the firm belief that the 
former principle outweighs the latter. Such an optimistic view is based on the 
assumption flowing from the conclusion of the International Court of Justice that 
“general international law contains no applicable prohibition of declarations of 
independence”.23 There can be little doubt that the Court’s advisory opinion is seen 
by Armenia as having established that secession is indeed possible and that it is 
dependent upon force and the situation that results.   
 
D.  What, specifically, the International Court of Justice said with regard 
to the principles of the right of peoples to self-determination and the 
territorial integrity of states? 
 
I.  The scope of the question posed by the General Assembly 
 
As the Court made explicitly clear, “the question posed by the General Assembly is 
clearly formulated. The question is narrow and specific; it asks for the Court’s 
opinion on whether or not the declaration of independence is in accordance with 
international law”.24  

According to the Court, the General Assembly did not inquire as to what the 
legal consequences of such a declaration would be, nor whether Kosovo had 
achieved statehood. Nor did it inquire about the validity or legal effects of the 
recognition of Kosovo by other states.25  
  At the same time, the Court recalled that “in past requests for advisory 
opinions, the General Assembly and the Security Council, when they have wanted 
the Court’s opinion on the legal consequences of an action, have framed the question 
in such a way that this aspect was expressly stated (see, for example, Legal 
Consequences for States of the Continued Presence of South Africa in Namibia 
(South West Africa) notwithstanding Security Council Resolution 276 (1970), 
Advisory Opinion, I.C.J. Reports 1971, p. 16 and Legal Consequences of the 
Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, I.C.J. 
Reports 2004 (I), p. 136)”. In this regard, the Court considered it unnecessary “to 
address such issues as whether or not the declaration has led to the creation of a 
State or the status of the acts of recognition in order to answer the question put by 
the General Assembly”26. The Court, accordingly, saw no reason to reformulate the 
scope of the question27 nor express its position on the legal consequences of the 
declaration of independence. 
 
II.  The right to self-determination 
 
a)  General international law and the beneficiaries of the right to self-
determination 
 

                                                 
22  “Presidents Serzh Sargsyan and Danilo Türk held joint press conference in the framework of the 

official visit of the President of Slovenia to Armenia”, available at the website of the President of 
Armenia <http://www.president.am/events/press/eng/?id=56>. 

23  Advisory opinion, p. 39, para. 84. 
24  Advisory opinion, p. 25, para. 51. 
25  Ibid.  
26  Ibid. 
27  Ibid. 

http://www.president.am/events/press/eng/?id=56
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Having examined the questions of general international law, the Court observed the 
following with regard to the right of self-determination: 
 

“During the eighteenth, nineteenth and early twentieth centuries, 
there were numerous instances of declarations of independence, often 
strenuously opposed by the State from which independence was being 
declared. Sometimes a declaration resulted in the creation of a new 
State, at others it did not. In no case, however, does the practice of 
States as a whole suggest that the act of promulgating the declaration 
was regarded as contrary to international law. On the contrary, State 
practice during this period points clearly to the conclusion that 
international law contained no prohibition of declarations of 
independence. During the second half of the twentieth century, the 
international law of self-determination developed in such a way as to 
create a right to independence for the peoples of non-self-governing 
territories and peoples subject to alien subjugation, domination and 
exploitation”.28 
 

The Court further referred to its two previous decisions (South West Africa, 1971; 
East Timor, 1995) and one advisory opinion (Legal Consequences of the Construction 
of a Wall in the Occupied Palestinian Territory, 2004), thus substantiating the 
aforementioned considerations. The Court, accordingly, recalled its earlier practice of 
addressing the right to self-determination in the context of independence and 
reiterated the application of this right with regard to (а) peoples of non-self-
governing territories and (б) peoples subject to alien subjugation, domination and 
exploitation.  
  Continuing its consideration of the practice of application of the peoples’ right 
to self-determination, the Court noted the following: 
 

“A great many new States have come into existence as a result of the 
exercise of this right [the right to independence – T.M.]. There were, 
however, also instances of declarations of independence outside this 
context. The practice of States in these latter cases does not point to 
the emergence in international law of a new rule prohibiting the 
making of a declaration of independence in such cases”.29    

 
In response to the views expressed in the course of the proceedings that the 
population of Kosovo has the right to create an independent state as either a 
manifestation of a right to self-determination or pursuant to what has been described 
as a right of “remedial secession”, the Court noted the following:  
 

“[O]ne of the major developments of international law during the 
second half of the twentieth century has been the evolution of the 
right of self-determination. Whether, outside the context of non-self-
governing territories and peoples subject to alien subjugation, 
domination and exploitation, the international law of self-
determination confers upon part of the population of an existing State 
a right to separate from that State is, however, a subject on which 
radically different views were expressed by those taking part in the 
proceedings and expressing a position on the question. Similar 
differences existed regarding whether international law provides for a 
right of ‘remedial secession’ and, if so, in what circumstances. There 

                                                 
28  Ibid., pp. 29-30, para. 79.  
29  Ibid., pp. 36-37, para. 79. 
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was also a sharp difference of views as to whether the circumstances 
which some participants maintained would give rise to a right of 
‘remedial secession’ were actually present in Kosovo”.30  

 
The Court, however, considered it unnecessary to resolve these questions and give 
an opinion on them. The following conclusion of the Court is self-explanatory:  
 

“The General Assembly has requested the Court’s opinion only on 
whether or not the declaration of independence is in accordance with 
international law. Debates regarding the extent of the right of self-
determination and the existence of any right of “remedial secession”, 
however, concern the right to separate from a State… [T]hat issue is 
beyond the scope of the question posed by the General Assembly. To 
answer that question, the Court need only determine whether the 
declaration of independence violated either general international law or 
the lex specialis created by Security Council resolution 1244 (1999)”.31 

 
As far as the right to self-determination is concerned, the Court, as mentioned 
above, unambiguously reaffirmed its application in the context of independence with 
regard to (а) peoples of non-self-governing territories and (b) peoples subject to 
alien subjugation, domination and exploitation. This view fully coincides with the 
following understanding expressed by Azerbaijan in the course of the oral 
proceedings before the Court:  
 

“Both the textual analysis of the existing provisions on self-
determination and the travaux préparatoires of international 
instruments containing such provisions give cause for distinguishing 
two aspects of self-determination, namely, (i) the internal aspect, 
which means that all peoples have the right to pursue freely their 
economic, social and cultural development without outside 
interference, and (ii) the external aspect, which includes the right of 
peoples to determine freely their political status and their place in the 
international community based upon the principle of equal rights and 
exemplified by the liberation of peoples from colonialism and by the 
prohibition to subject peoples to alien subjugation, domination and 
exploitation”.32 

 
And further: 

 
“As far as the external aspect of self-determination is concerned, the 
people of the colonially defined territorial unit in question and peoples 
who find themselves in similar circumstances, i.e. those subjected to 
alien subjugation, domination and exploitation, including peoples 
under foreign military occupation, are entitled to the ‘external’ self-
determination, the main content of which is to freely determine the 
political status of the territory as a whole”.33 

 

                                                 
30  Ibid., p. 38, para. 82.  
31  Ibid., p. 38, para. 83. 
32  Statement by the Permanent Representative of the Republic of Azerbaijan to the United Nations at the 

oral proceedings, 3 December 2009, The Hague, para. 30, available at ICJ’s website <http://www.icj-
cij.org/docket/files/141/15716.pdf>.  

33  Ibid., para. 32. 
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It is obvious that the international legal practice and doctrine of application of the 
right to self-determination with respect to the peoples of non-self-governing 
territories and peoples subject to alien subjugation, domination and exploitation have 
nothing to do with the Armenian inhabitants of Nagorno-Karabakh. Therefore, any 
possible comments purporting to prove the contrary should be rejected from the 
outset. It is essential to note that unsubstantiated statements are not sufficient here. 
Most important is that the United Nations should recognize the relevant status of the 
aforementioned categories of peoples.34 

Thus, pursuant to Article 73 of the Charter of the United Nations, non-self-
governing territories are those, which “have not yet attained a full measure of self-
government”. The 1960 Declaration on the Granting of Independence to Colonial 
Countries and Peoples35 elaborated criteria of non-self-governing territories, 
providing that such territories are considered within Chapter XI of the Charter of the 
United Nations, entitled “Declaration regarding Non-Self-Governing Territories”. More 
than 80 former colonies attained independence since the creation of the United 
Nations. Although almost all non-self-governing territories, covered by Chapter XI, 
have already attained a full measure of self-government, there still exist 16 such 
territories administered by external powers.36 In 1962 the General Assembly 
established the Special Committee on Decolonization of the United Nations to 
monitor implementation of the 1960 Declaration and to make recommendations on 
its application. 

The Court’s advisory opinion refers to self-determination as arising, in 
addition to the colonial context, from those situations where one power dominates 
the people of a foreign territory by recourse to force. In other words, self-
determination is violated whenever there is a military invasion or belligerent 
occupation of a foreign territory.37 This interpretation, as reaffirmed in the Court’s 
advisory opinion, has been earlier stated in the 1970 Declaration of Principles of 
International Law Concerning Friendly Relations and Cooperation among States in 
Accordance with the Charter of the United Nations38 and in the 1977 Additional 
Protocol I to the Geneva Conventions of 1949. The latter instrument, in Article 1 (4), 
explicitly refers to “peoples … fighting against colonial domination and alien 
occupation and against racism regimes in the exercise of their right of self-
determination”. 

In its annual resolutions on the question of universal realization of the right of 
peoples to self-determination, of which both Armenia and Azerbaijan are among the 
co-sponsors, the General Assembly proceeds from a similar position. Thus, the 
Assembly regards acts of foreign military intervention, aggression and occupation as 
resulting in the suppression of the right of peoples to self-determination and other 
human rights and, in this regard, calls upon those states responsible to cease 
immediately their military intervention in and occupation of foreign countries and 
territories.39    

It is essential to note that, in situations where one power establishes its 
domination over foreign territory, the suppression of the right to self-determination 

                                                 
34  For more information, see e.g. UN Doc. A/63/664-S/2008/823, paras. 111-116. 
35  General Assembly resolution 1514 (XV) of 14 December 1960. 
36  Such territories are: Western Sahara, Anguilla (United Kingdom), Bermuda (United Kingdom), British 

Virgin Islands (United Kingdom), Cayman Islands (United Kingdom), Falkland Islands (Malvinas) 
(United Kingdom), Montserrat (United Kingdom), St. Helena (United Kingdom), Turks and Caicos 
Islands (United Kingdom), United States Virgin Islands (United States), Gibraltar (United Kingdom), 
American Samoa (United States), Guam (United States), New Caledonia (France), Pitcairn (United 
Kingdom), Tokelau (New Zealand). See the UN website: <http://www.un.org/Depts/dpi/ 
decolonization/trust3.htm>. 

37  Antonio Cassese, “Self-Determination of Peoples: A Legal Reappraisal” (Cambridge, 1995), p. 99. 
38  General Assembly resolution 2625 (XXV) of 24 October 1970. 
39  See e.g. General Assembly resolution 64/149 of 18 December 2009, entitled “Universal realization of 

the right of peoples to self-determination”. 
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occurs not only with regard to the people residing in the territory in question and 
subjecting to direct and effective domination, subjugation and exploitation but also 
with regard to those who have been forced to leave the territory and seek asylum as 
a result of foreign military intervention, aggression and occupation. Thus, on 11 
November 2010, giving a statement after action in the Third Committee of the United 
Nations General Assembly on the resolution entitled “Universal realization of the right 
of peoples to self-determination”, the representative of Belgium, on behalf of the 
European Union, pointed out, inter alia, that “[t]he European Union would also like to 
have seen the right to return reflected [in the resolution] in accordance with Article 
13, paragraph 2, of the Universal Declaration of Human Rights”.  

In the contemporary world, Palestinians under Israeli occupation since the 
1967 war represent an example of a people entitled to the right of self-
determination. Both the application of this right to the Palestinians and the fact of 
occupation of their territory have been widely recognized by the international 
community. This was noted in a number of resolutions adopted within the United 
Nations40 and by the International Court of Justice in the Construction of a Wall 
case.41  

It has been internationally recognized that the territories of Azerbaijan are 
under occupation and that Armenia has been actively involved in the creation and 
maintenance of that situation. Accordingly, by virtue of the provisions of 
international instruments, the occupation by Armenia of a part of the territory of 
Azerbaijan is unlawful and amounts to a violation not only of the principle of respect 
for the territorial integrity of states but also of the right of the people of Azerbaijan 
to self-determination.      
 
b) Unilateral secession and its “remedial” context 
 
As the Court noted, it had not been required by the question asked to take a position 
“on whether international law conferred a positive entitlement on Kosovo unilaterally 
to declare its independence or, a fortiori, on whether international law generally 
confers an entitlement on entities situated within a State unilaterally to break away 
from it”.42 According to the Court, “it is entirely possible for a particular act — such 
as a unilateral declaration of independence — not to be in violation of international 
law without necessarily constituting the exercise of a right conferred by it”.43 
  This understanding completely coincides with the position of Azerbaijan 
expressed in its written statement of 17 April 200944 and oral statement of 3 
December 200945:  
 

“Secession from an existing sovereign State does not involve the 
exercise of any right conferred in international law and hence has no 
place within the generally accepted norms and principles of 
international law which apply within precisely identified limits”.  

 
It is also notable that, although the General Assembly did not ask in its question 
about the content and scope of the principle of the right of peoples to self-

                                                 
40  See, e.g., General Assembly resolutions 3236 (XXIX), 55/85 and 58/163. See also General Assembly 

resolutions 38/16 and 41/100, and Cassese, “Self-Determination of Peoples: A Legal Reappraisal”, p. 
92 and following. 

41  ICJ Reports, 2004, pp. 136, 183, 197 and 199. See also, e.g., Cassese, ibid., pp. 90–99. 
42  Advisory opinion, p. 27, para. 56. 
43  Ibid. 
44  Written Statement of the Republic of Azerbaijan, 17 April 2009, para. 25, available at ICJ’s website 

<http://www.icj-cij.org/docket/files/141/15668.pdf>. 
45  Statement by the Permanent Representative of the Republic of Azerbaijan to the United Nations at the 

oral proceedings, para. 28.  
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determination, the Court nevertheless confirmed that this principle applied to the 
peoples of non-self-governing territories and peoples subject to alien subjugation, 
domination and exploitation. At the same time, the Court concluded that unilateral 
secession outside this context, including so-called “remedial secession”, was beyond 
the scope of the question posed by the General Assembly. By recognizing, as 
mentioned above, that unilateral secession may not constitute the exercise of a 
right, the Court, in reality, instead repudiated attempts to associate every similar 
case of secession as such with the international legal principle of the right of peoples 
to self-determination rather than questioning the consistency of unilateral secession 
with regard to international law. In other words, the authoritative support has been 
given to Azerbaijan’s view, according to which actions aimed at tearing Nagorno-
Karabakh away from Azerbaijan have nothing to do with the exercise of the right to 
self-determination.     

A few words should nevertheless be said about “remedial secession”.  
As is known, principal difficulties arise in situations where an ethnic group, 

living compactly together in a geographical region or enclave within a state, claims to 
be a people entitled to the right of self-determination and seeks to secede from one 
state in order to either join another with which it shares an ethnic affinity or form its 
own state.46 In such situations, members of the seceding group often intersperse 
their claims with vague allegations of human rights violations and discrimination 
against them in the state in which they reside. There is a view that the remedial 
clause (“remedial secession”) in the 1970 Declaration of Principles of International 
Law allows unilateral secession of a minority group whose existence is in danger. The 
Declaration contains the following provision: 

 
“Nothing in the [section on self-determination] shall be construed as 
authorising or encouraging any action which would dismember or 
impair, totally or in part, the territorial integrity or political unity of 
sovereign and independent states conducting themselves in 
compliance with the principle of equal rights and self-determination of 
peoples as described above and thus possessed of a government 
representing the whole people belonging to the territory without 
distinction as to race, creed or colour”.47 
 

Indeed, as professor Malcolm Shaw has noted, the implication here is that states 
that do not conduct themselves in compliance with the principle of equal rights and 
self-determination of peoples, and thus are not possessed of a government 
representing the whole people belonging to the territory without distinction of any 
kind, are not protected by the principle of territorial integrity.48 

However, those advocating the theory of secession by virtue of the mentioned 
provision of the 1970 Declaration of Principles of International Law nonetheless differ 
in their views as to what exactly compliance with the principle of self-determination 
is required. 

As the Supreme Court of Canada noted in the Reference re Secession of 
Quebec, it remains unclear whether the proposition which is based on the 
legitimization of the right of secession pursuant to the clause in question actually 

                                                 
46  Asbjorn Eide, “Possible ways and means of facilitating the peaceful and constructive solution of 

problems involving minorities”, second progress report, UN Doc. E/CN.4/Sub.2/1992/37, p. 32, paras. 
156-157.  

47  The same clause is reflected also in the Vienna Declaration and Programme of Action adopted on 25 
June 1993 at the World Conference on Human Rights. 

48  Malcolm N. Shaw, “Peoples, Territorialism and Boundaries”, 8 European Journal of International Law 
№ 3 (1997), pp. 478-507, at pp. 482-483. 



 - 12 -

reflects an established international law standard.49  
It is doubtful that, aside from the cases relating to South Africa and Southern 

Rhodesia, this clause reflects any actual practice of its direct implementation or even 
an accepted customary rule of international law.50  

The Court’s advisory opinion leaves unanswered the question of whether the 
right to “remedial secession” exists and if so, who qualifies as the beneficiary of this 
purported right and what the criteria of its application are. 

In its statement in the course of the oral proceedings before the Court, the 
representative of Azerbaijan pointed out the following:       

 
“We share the view of those States participating in the present 
proceedings that there is no proof of the existence of secession as a 
form of sanction or remedy in contemporary international law. This 
understanding is supported both by the textual analysis of the existing 
provisions on territorial integrity and self-determination and by State 
practice demonstrating the absence of any successful application of 
the so-called ‘remedial secession’”.51 

 
Possible attempts of the Armenian side to find recourse in the idea of “remedial 
secession” is unsustainable not only because the Court explicitly refused to address 
the issue of “remedial secession” on an equal footing with the affirmation of the right 
to self-determination of the peoples of non-self-governing territories and peoples 
subject to alien subjugation, domination and exploitation, but also because of the 
well-known factual circumstances pertaining to the conflict between Armenia and 
Azerbaijan. These circumstances pertain, first of all, to the historical burden of 
systematic expulsion of Azerbaijanis from their ancestral lands; extensive rights of 
the Armenian population in Azerbaijan, including administrative autonomy in 
Nagorno-Karabakh; the contrasting lack of similar rights and privileges guaranteed 
for the once significantly larger Azerbaijani population of Armenia; and, finally, the 
tragic consequences of Armenian aggression.  
    
III. The principle of territorial integrity and unilateral declaration of 
independence 
 
a)  Inter-state character of application of the principle of territorial 
integrity 
 
In its advisory opinion, the Court touched upon the scope and application of the 
principle of the territorial integrity of states, noting that “[s]everal participants in the 
proceedings before the Court have contended that a prohibition of unilateral 
declarations of independence is implicit in the principle of territorial integrity”.52 
 The Court recalled in this regard that “the principle of territorial integrity is an 
important part of the international legal order and is enshrined in the Charter of the 
United Nations…”53 At the same time, referring to Article 2, paragraph 4, of the 
Charter of the United Nations, as well as to the relevant provisions of the 1970 
Declaration of Principles of International Law and the 1975 Helsinki Final Act, the 

                                                 
49  Reference re Secession of Quebec, Supreme Court of Canada, 20 August 1988, in Anne Bayefsky, 

“Self-determination in International Law: Quebec and Lessons Learned” (Kluwer, 2000), pp. 455-505, 
at pp. 497-499. 

50  For more information about this question, see UN Doc. A/63/664-S/2008/823, paras. 143-149.  
51  Statement by the Permanent Representative of the Republic of Azerbaijan to the United Nations at the 

oral proceedings, para. 40. 
52  Advisory opinion, p. 37, para. 80. 
53  Ibid.  
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Court came to the important conclusion that “the scope of the principle of territorial 
integrity is confined to the sphere of relations between States”.54  
  Consequently, according to the Court, the principle of territorial integrity is 
limited to inter-state relations and does not govern domestic relations within the 
state concerned, including unilateral declarations of independence.  
  Proceeding from this argumentation, the Court made it clear that “general 
international law contains no applicable prohibition of declarations of independence” 
and, accordingly, “that the declaration of independence of 17 February 2008 did not 
violate general international law”.55 The Court however did not clarify its position on 
the question of the legality of the declaration of independence and on whether this 
declaration was in accordance with international law. As Judge Bruno Simma 
correctly noted in his declaration, “[t]hat an act might be ‘tolerated’ would not 
necessarily mean that it is ‘legal’, but rather that it is ‘not illegal’”.56   
 Following this logic, the Court concluded that the declaration of independence 
of 17 February 2008 did not also violate Security Council resolution 1244 (1999) and 
the Constitutional Framework, which, as the Court noted, “constituted the 
international law applicable to the situation prevailing in Kosovo on 17 February 
2008”.57  

Therefore, the Court gave careful consideration to identifying the authorship 
of the declaration of independence. As the Court noted, “different views have been 
expressed regarding this issue”,58 further adding that “[t]he identity of the authors of 
the declaration of independence …  is a matter which is capable of affecting the 
answer to the question whether that declaration was in accordance with international 
law”.59 On this question, the Court arrived at the following conclusion: 

 
“[T]aking all factors together, the authors of the declaration of 
independence of 17 February 2008 did not act as one of the 
Provisional Institutions of Self-Government within the Constitutional 
Framework, but rather as persons who acted together in their capacity 
as representatives of the people of Kosovo outside the framework of 
the interim administration”.60 
 

The Court’s interpretation gives rise to the view that the clearly framed powers and 
responsibilities established to govern the conduct of the Provisional Institutions of 
Self-Government of Kosovo conferred upon them no entitlement to unilaterally 
declare the independence of Kosovo. At the same time, the authors of the 
declaration of independence, identified as such by the Court, were not bound by the 
framework of interim administration established by Security Council resolution 1244 
(1999), while the resolution itself provided no guidelines for the final determination 
of the situation in Kosovo and introduced no prohibition on issuing a declaration of 
independence applicable to those who adopted the declaration of independence of 17 
February 2008. 
 The conclusion of the Court regarding the powers of the Provisional 
Institutions of Self-Government of Kosovo, the authors of the declaration of 
independence and the legal framework established by Security Council resolution 
1244 (1999) proceed undoubtedly from the factual and legal circumstances 
specifically pertaining to the Kosovo situation. Therefore, the Court made it clear that 

                                                 
54  Ibid.  
55  Ibid., p. 39, para. 84. 
56  Ibid., Declaration of Judge Simma, para. 9. 
57  Ibid., p. 41, para 91. 
58  Ibid., p. 39, para. 103. 
59  Ibid., p. 26, para. 52. 
60  Ibid., p. 47, para. 109. 
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“[t]he declaration of independence of 17 February 2008 must be considered within 
the factual context which led to its adoption”.61  

The Court’s determination that the scope of the principle of territorial integrity 
is confined to the sphere of relations between states has not introduced any novelty 
into the theory and practice of international law. In the period preceeding the 
adoption of the declaration of independence, most leading international lawyers were 
of the opinion that there was no prohibition to  secession in international law insofar 
as the principle of territorial integrity applied in inter-state relations and not between 
the state and its own population.62  

However, as professor James Crawford has noted, the reason that seceding 
groups are not bound by the international legal principle of territorial integrity is not 
because international law in any sense permits or privileges secession, but because 
secession falls to be determined within the domestic legal system of the affected 
state, which is entitled to resist challenges to its territorial integrity, whether internal 
or external.63 According to the same author, while international law does not prohibit 
secession, neither does it prohibit suppression of any attempt to secede by the 
government of an affected state.64 The same understanding has been clearly 
reflected in the statement of Azerbaijan in the course of the oral proceedings before 
the Court.65  
 
b)  Conditions under which the principle of territorial integrity applies in 
situations of unilateral secession 
 
i)  Illegality of unilateral secessions and applicability of the principle of 
territorial integrity in situations of a violation of peremptory norms of 
general international law (jus cogens)  
 
At the same time, by referring to the contemporaneous practice of the Security 
Council, the Court reminded of the important exception from the rule, according to 
which general international law contains no applicable prohibition of unilateral 
secessions. As the Court pointed out, some unilateral declarations of independence 
had been, in the past, specifically repudiated by the Security Council on the following 
grounds: 
 

“[T]he illegality attached to the declarations of independence … 
stemmed not from the unilateral character of these declarations as 
such, but from the fact that they were, or would have been, connected 
with the unlawful use of force or other egregious violations of norms of 
general international law, in particular those of a peremptory character 
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(jus cogens). In the context of Kosovo, the Security Council has never 
taken this position”.66  
 

In other words, the Court draws attention to the fact that, in the context of Kosovo, 
the Security Council has never taken a position on the illegality of the declaration of 
independence in connection “with the unlawful use of force or other egregious 
violations of norms of general international law, in particular those of a peremptory 
character (jus cogens)”.  
 It is notable that the Court’s position on this issue coincided with the following 
view of Azerbaijan expressed in the course of the oral proceedings before the Court: 
 

“The position based on the assumption that international law remains 
‘neutral’ with regard to a secessionist attempt does not create 
conditions for legitimizing secession in any sense, nor does it mean 
that secession automatically succeeds and the international community 
accepts its consequences without the consent of the recognized 
sovereign. 
 
As is well known, a secessionist attempt is often accompanied by 
violation of international law, including its peremptory norms, such as 
those prohibiting the threat or use of force, racial discrimination and 
apartheid. International law also applies if a secessionist attempt is in 
violation of self-determination, as well as if it is controlled from outside 
or coupled with external aid”.67 

 
ii) Violation of peremptory norms of general international law (jus 
cogens) during the conflict between Armenia and Azerbaijan 
 
It is generally accepted and recognized that peremptory norms of general 
international law (jus cogens) include the prohibitions of aggression, genocide, 
slavery, racial discrimination, crimes against humanity and torture, and the right to 
self-determination.68 There can be no doubt that Armenia and the subordinate 
separatist regime illegally established by it on the occupied territory of Azerbaijan 
bear responsibility for a violation of a number of such norms.       
 In 1993, as mentioned above, the Security Council adopted four resolutions 
on the Nagorno-Karabakh conflict, condemning the use of force and demanding 
immediate, full and unconditional withdrawal of the occupying forces from all the 
occupied territories of Azerbaijan. In these resolutions, the Council recognizes that 
Nagorno-Karabakh is part of Azerbaijan and reaffirms respect for the sovereignty 
and territorial integrity of the Republic of Azerbaijan and the inviolability of its 
international borders. The General Assembly adopted a similar position in its 
resolution 62/243 of 14 March 2008, entitled “The situation in the occupied 
territories of Azerbaijan”. The illegality of attempts aimed at capturing a part of the 
territory of Azerbaijan has also been noted in the documents of the authoritative 
regional organizations. 
  Thus, on 19 September 2001, the Committee of Ministers of the Council of 
Europe adopted its reply to the written question on the issue of recognition of the 
territorial integrity of Azerbaijan by Armenia. The Committee of Ministers recalled its 
Communiqué adopted on 11 May 2001, reaffirming the “support for the respect for 
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internationally recognised borders, sovereignty and territorial integrity of states 
throughout Europe, as well as for the other principles of international law set out in 
the United Nations Charter, the CSCE Helsinki Final Act and other relevant texts”. At 
the same time, the Committee of Ministers noted the statement made by one 
delegation (Armenia – T.M.), according to which “it accepted [the above] sentence 
on the understanding that there was no hierarchy between the principles of 
international law referred to, whether these are explicitly mentioned or not”. 
Responding to the aforementioned question and Armenia’s explanatory statement, 
the Committee of Ministers noted that “[t]he right to self-determination of peoples 
and the other principles contained in the Helsinki final act will be equally and 
unreservedly applied, each of them being interpreted taking into account the others”. 
According to the opinion of the Committee of Ministers, “the right to self-
determination should be respected, in conformity with the purposes and principles of 
the Charter of the United Nations and with norms of international law, including 
those relating to territorial integrity of states”. The Committee further stated that 
“this right may only be exercised following peaceful negotiations”, while the “[u]se of 
force for the purpose of acquiring territory is unacceptable and any resultant 
acquisition cannot be recognised as lawful”.69  
  Consequently, addressing the specific question in connection with the conflict 
between Armenia and Azerbaijan, the Committee of Ministers circumscribed the 
scope of application of the right to self-determination and reaffirmed that this right 
can be exercised by peaceful means only and without prejudice to the territorial 
integrity of states. Like the Security Council of the United Nations, the Committee of 
Ministers of the Council of Europe explicitly referred to the inadmissibility of the use 
of force for the acquisition of territory and the illegality of such forcible acquisition. 
  The main elements qualifying the nature of the conflict have been reflected in 
the documents prepared by Terry Davis and David Atkinson, the rapporteurs of the 
Parliamentary Assembly of the Council of Europe. Parliamentary Assembly resolution 
1416 (2005) of 25 January 2005 noted particularly that “[c]onsiderable parts of the 
territory of Azerbaijan are still occupied by Armenian forces” and that “the military 
action, and the widespread ethnic hostilities which preceded it, led to large-scale 
ethnic expulsion and the creation of mono-ethnic areas which resemble the terrible 
concept of ethnic cleansing”. The Assembly also stated that “independence and 
secession of a regional territory from a state may only be achieved through a lawful 
and peaceful process based on the democratic support of the inhabitants of such 
territory and not in the wake of an armed conflict leading to ethnic expulsion and the 
de facto annexation of such territory to another state”.70  
  Obviously, the Assembly’s view as to the attainment of independence and 
secession does not imply an invitation to Armenia to reconsider its strategy and 
tactics for achieving the same result through a lawful and peaceful process. The 
matter in the present instance concerns the appraisal of the actions of the Armenian 
side aimed at breaking the territorial integrity of Azerbaijan.  
  While acknowledging that acts of military force committed against Azerbaijan 
constitute a violation of peremptory norms of general international law (jus cogens), 
international organizations do not confine themselves to mentioning only the 
unlawful use of force. Thus, the Security Council resolutions make specific reference 
to violations of international humanitarian law, including the displacement of a large 
number of civilians in Azerbaijan, attacks on civilians, and bombardments of 
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inhabited areas. It is beyond dispute that such acts amount to war crimes, crimes 
against humanity, and racial discrimination. 
  The European Court of Human Rights arrived at an important conclusion in 
the face of unprecedented massacre committed against the civilian population of the 
town of Khojaly in Nagorno-Karabakh, qualifying the behaviour of those carrying out 
the incursion as “acts of particular gravity which may amount to war crimes or 
crimes against humanity”. The European Court made in this regard the following 
observation, which leaves no doubt as to the question of responsibility for the crime: 

 
“It appears that the reports available from independent sources 
indicate that at the time of the capture of Khojaly on the night of 25 to 
26 February 1992 hundreds of civilians of Azerbaijani ethnic origin 
were reportedly killed, wounded or taken hostage, during their attempt 
to flee the captured town, by Armenian fighters attacking the town…”71 
  

Consequently, there exist a number of distinctions of kind between the Nagorno-
Karabakh conflict and the Kosovo situation, both of which are regulated by divergent 
sets of rules. Firstly, as a matter of law, Armenia’s involvement and, most 
importantly, its military presence in the territory of Azerbaijan, makes the Nagorno-
Karabakh conflict an international (inter-state) armed conflict between Armenia and 
Azerbaijan, and thus falling within the purview of international law and, in particular, 
within the principle of the territorial integrity of states. By contrast, the situation in 
Kosovo, from the outset, carried a different legal tag of non-international or intra-
state armed conflict, though with considerable and substantive international 
influence and presence. Accordingly, in the view of the Court, the declaration of 
independence, promulgated in the absence of any clearly defined prohibition 
contained in Security Council resolution 1244 (1999) or the Constitutional 
Framework, and adopted by the authors, who are neither subject to international law 
nor addressees of Security Council resolution 1244 (1999), could not violate any 
applicable rule of international law. Secondly, the attempt to unilaterally effect the 
secession of a part of the internationally recognized territory of Azerbaijan is directly 
connected with the unlawful use of force and other egregious violations of norms of 
general international law, in particular those of a peremptory character (jus cogens). 
Among a number of international political and judicial institutions, this fact has been 
affirmed in the resolutions of the Security Council on the Nagorno-Karabakh conflict. 
By contrast, as the International Court of Justice noted, “[i]n the context of Kosovo, 
the Security Council has never taken this position”.72 

It is also notable that the resolutions of the Security Council on the Nagorno-
Karabakh conflict, recognizing that Nagorno-Karabakh constitutes part of Azerbaijan 
and reaffirming the inviolability of international borders and the inadmissibility of the 
use of force for the acquisition of territory, were adopted after the Armenians of 
Nagorno-Karabakh had unilaterally declared their “independence”. Consequently, the 
Security Council made it absolutely clear that the unilateral declaration of 
independence in a given situation had produced no legal effect whatsoever.     
 Obviously, if the effective situation has been achieved in violation of a 
fundamental international legal order, such a violation prevents the international 
community from recognizing this situation as legal and bars the acquisition of 
statehood by a claimant entity.73 As Azerbaijan noted in the course of the oral 
proceedings before the Court, “the most important issue is the legitimacy of the 
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process by which the de facto secession is, or was, being pursued”.74 Accordingly, 
“[a]n entity created in breach of international and domestic law, even if it has all the 
factual attributes of a state, is not a state”.75 Precisely for this reason, in the 19 
years since the adoption of the unilateral declaration of independence of the 
“Nagorno-Karabakh Republic,” no state in the international community has 
recognized this self-proclaimed entity, which exists as a foreign military occupation 
and survives by virtue of Armenia’s political, military, economic and other support.    
 
E. Conclusion 
 
1. In its advisory opinion, the International Court of Justice did not address the 
question of the legal consequences of the declaration of independence. 
Consequently, the Court did not clarify whether Kosovo had the right to unilaterally 
secede from Serbia and, generally speaking, whether such secession conformed with 
international law, as well as whether or not the declaration of independence of 
Kosovo had led to the creation of a state. The Court also left unanswered the 
question pertaining to the status of the acts of recognition of Kosovo by other states.  
2. In the view of the Court, it is entirely possible for acts of unilateral secession 
to not constitute the exercise of any right conferred by international law and hence 
to not be associated with the international legal principle of the right of peoples to 
self-determination. In other words, authoritative support has been given to 
Azerbaijan’s position, according to which, actions aimed at breaking Nagorno-
Karabakh away from it have nothing to do with the right to self-determination.     
3. The Court clearly reaffirmed the application of the right to self-determination 
in the context of independence with respect to (а) peoples of non-self-governing 
territories and (b) peoples subject to alien subjugation, domination and exploitation. 
This conclusion of the Court fully corresponds with the view of Azerbaijan expressed 
in the course of the proceedings.  
4. The international legal practice and doctrine of application of the right to self-
determination with respect to the peoples of non-self-governing territories and 
peoples subject to alien subjugation, domination and exploitation have nothing to do 
with the Armenian inhabitants of Nagorno-Karabakh.  
5. The Court left unanswered the question of whether international law generally 
conferred an entitlement on entities situated within a state to unilaterally break away 
from it and whether the right to so-called “remedial secession” exists. 
6. The Court made it clear that the principle of territorial integrity was limited to 
inter-state relations and did not govern domestic affairs, including unilateral 
declarations of independence. Consequently, in the Court’s view, general 
international law contains no applicable prohibition of declarations of independence 
and, accordingly, that such declaration with respect to Kosovo did not violate general 
international law. However, the Court did not say whether that declaration was in 
accordance with international law.  
7. The opinion of the Court that general international law contains no applicable 
prohibition of declarations of independence is of no relevance to the Nagorno-
Karabakh conflict, which in view of its legal tag of international (inter-state) armed 
conflict falls within the purview of international law and, in particular, the principle of 
the territorial integrity of states.   
8. Furthermore, the Court recalled the important exception from the rule, 
according to which general international law contains no applicable prohibition on 
unilateral secession. Such exception arises when attempts to unilaterally secede are 
connected with the unlawful use of force or other egregious violations of norms of 
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general international law, in particular those of a peremptory character (jus cogens). 
The Court supported the approach of Azerbaijan on this question expressed in the 
course of the proceedings. 
9. Attempted unilateral secession of a part of the internationally recognized 
territory of Azerbaijan has been accompanied with the unlawful use of force and 
other egregious violations of norms of general international law, in particular those of 
a peremptory character (jus cogens). Among other international political and judicial 
institutions, this fact has been reaffirmed in the resolutions of the Security Council of 
the United Nations on the Nagorno-Karabakh conflict. By contrast, as the 
International Court of Justice noted, in the context of Kosovo, the Security Council 
had never taken this position.   
10. Armenia’s claims as to unilateral secession of Nagorno-Karabakh from 
Azerbaijan are unsustainable in international law, while its actions, up to and 
including the resort to force, constitute a violation of international legal principles, 
including in particular the principle of the territorial integrity of states. Consequently, 
among a number of differences between the Nagorno-Karabakh conflict and the 
Kosovo situation, the following stand out: the actions of Armenia are clearly aimed at 
capturing by force a part of the territory of Azerbaijan; the “puppet” nature of the 
regime established by it in the occupied territories of Azerbaijan; as well as war 
crimes, acts of genocide and crimes against humanity committed by the occupying 
power during the conflict. These differences a priori rule out the application of the 
Kosovo scenario to Nagorno-Karabakh.     
 
 


